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I. INTRODUCTION

"I saw the rubber bullets and the shields and the sticks. My sons were
crying. I never thought this forced eviction would happen. I never
believed that they would send in the armed forces to destroy community
property. But at the end it happened differently."' These were the words
uttered by a Cambodian civilian after 300 police officers dressed in full
* J.D. 2016, University of Florida Levin College of Law; B.A. 2013, University of North
Florida. I would like to thank the staff and student editors for all of their hard work in publishing
this Note, as well as my family and loved ones for their never-ending support.
1. INT'L FED'N FOR HUMAN RIGHTS, QUESTIONS & ANSWERS--CRIMES AGAINST
HUMANITY INCAMBODIA FROM JULY 2002 UNTIL PRESENT 6 (2014), availableat https://www.fidh.

org/IMG/pdf/qandacambodia-icc-2.pdf.
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riot gear, armed with guns and other weapons, escorted 500 demolition
workers into Phnom Penh, Cambodia and forcefully evicted 400 families
from their homes on January 24, 2009.2 This forced eviction, as well as
many other evictions in Cambodia that have occurred since July 2002,
of a massive land concession deal 3 , also known as landwas the result
4
grabbing.
Land-grabbing has been academically defined as "large-scale, crossborder land deals or transactions" between a State concessioner and a
concessionaire regarding the lease or concession of land for various
purposes. 5 It is important to note that while a land concession deal may
grant exclusive rights to the concessionaire, it does not grant full
ownership rights-rather, the land remains the property of the State
concessioner. 6 While the roots of land-grabbing in Cambodia date back
to French colonial times, 7 as of 2000, 770,000 Cambodian people, or 6%
of Cambodia's total population, have been forcefully evicted from their
homes to clear land that has been conceded by the Cambodian
government; this includes 145,000 people forcefully evicted from their
homes in the capital city of Phnom Penh. 8 At least 4,000,000 hectares of
land have been confiscated and conceded by the Royal Government of
Cambodia (Government), equating to about 10,000,000 acres and 22% of
Cambodia's total land area. 9 In the past few years, many land concessions
have been contracted to both domestic and foreign private companies for

2. Id.
3. Id. at5-6.
4. The terms "land concessions" and "land-grabbing" have been used interchangeably in
this Article to facilitate discussion.
5. Annelies Zoomers, Globalization and the Foreignizationof Space: Seven Processes
Driving the Current Global Land Grab, 37 J.PEASANT STUDS. 429, 429 (2010), available at
http://dx.doi.org/10.1080/03066151003595325.
6. Special Rapporteur on the Situation of Human Rights in Cambodia, A Human Rights
Analysis of Economic and Other Land Concessions in Cambodia, para. 6, U.N. Doc.
A/HRC/21/63/Add.I (Sept. 24, 2012) (by Surya P. Subedi) [hereinafter Special Rapporteur].
7. Andreas Neef et al., The Politics andEthics of Land Concessionsin Rural Cambodia,
26 J. AGRIC. ENVTL. ETHICS 1085, 1087 (2013), available at http://link.springer.com/
article/10. 1007%2Fsl 0806-013-9446-y.
8. GLOBAL DILIGENCE, Communication Under Article 15 of the Rome Statute of the
InternationalCriminalCourt the Commission of CrimesAgainst Humanity in Cambodia, para. 7,
available at https://www.fidh.org/IMG/pdf/executivesummary-2.pdf.;
Chris Arsenault,
Cambodian Land Grabs are 'Crime Against Humanity, ' Lawyers Tell ICC, REUTERS (Oct. 7,
2014, 1:28 PM), http://www.reuters.com/article/2014/10/07/us-foundation-cambodia-landgrabsidUSK CNOHW I R420141007.
9. Chris Arsenault, CambodianLand Grab Victims Seek ICC 'CrimesAgainst Humanity'
Probe, FARMLANDGRAB.ORG (Oct. 7, 2014), http://farmlandgrab.org/post/view/24019. For
comparison purposes, most small farmers in the world own between two and three hectares of
land. Michael Kugelman, Introductionand Acknowledgments, in LAND GRAB? THE RACE FOR THE
WORLD'S FARMLAND I (Michael Kugelman & Susan L. Levenstein eds., 2009).

https://scholarship.law.ufl.edu/fjil/vol27/iss3/4

2

Embree: Criminalizing Land-Grabbing: Arguing for ICC Involvement in the C
CRIMINALIZING LAND-GRABBING: ARGUING FOR ICC INVOLVEMENT

large-scale agriculture, mining, and infrastructure, among other things.' 0
In some instances, Cambodia's ruling elite teamed up with foreign
to create sugar or rubber
investors from Thailand, China, and Vietnam
II
plantations, as well as logging operations.
In many instances, armed Cambodian police and military officials
have been deployed to protect the interests of concessionaires by clearing
the land of Cambodian civilians; in an increasing number of incidents,
the armed state personnel have fired weapons in their confrontations
against protesting civilians who defiantly oppose the taking of their
land. 12 Notably, even civilian deaths have been reported as a result of the
Government's excessive use of force.13 Those who survive after eviction
face dismal conditions in resettlement camps that are ripe with disease
and food insecurity.' 4 In addition to their land and housing rights being
violated, evicted and displaced Cambodians also frequently suffer other
human rights violations - including the right to education, health, decent
work, and participation in public life.' 5 Incidentally, many displaced
Cambodians, land activists, and human rights defenders have been
criminally charged and imprisoned for their peaceful protests and
involvement in land concession disputes.16
Notwithstanding recent calls for reform, the Government has
continued to grant large land concessions at an increasing and appalling
rate; many of the concessions are given from land that is inhabited by
indigenous communities, including land that is classified as protected
areas and forests. 17 Despite the recent international scrutiny and demand
10.
11.
12.

Special Rapporteur, supra note 6, para. 11.
Arsenault, supra note 8.
Special Rapporteur, supra note 6, para. 158-59. Some incidents have even been

captured on video. See Borei Keila: Broken Promises, LICADHO (Jan. 12, 2012), http://www.

licadho-cambodia.org/video.php?perm=28.
13. See Int'l Fed'n for Human Rights, Cambodia:A Mounting Human Rights Crisis, FIDH
(Sept. 20, 2012), https://www.fidh.org/IMG/pdf/fidh briefingnote_-cambodia 20.09.2012_
final-2.pdf. In Broma village in Kratie province, over 600 families were violently and forcefully
evicted from their homes as the result of a 15,000 hectare land concession. Id. Heng Chantha, a
14-year-old girl, was shot and killed during the military style crackdown, employed by hundreds
of armed soldiers and police. Id.
14. Arsenault, supra note 8.
15. Int'l Fed'n for Human Rights, supra note 13. In particular, land concessions have had
a disproportionate impact on women, who are responsible for both providing an income and child
rearing, as the loss of land places women at a higher risk of exposure to "violence, exploitation,
joblessness, and associated psychosocial hardships." INT'L FED'N FOR HUMAN RIGHTS, Cambodia:
60,000 New Victims of Government Land GrabbingPolicy Since January2014, FIDH (July 22,

2015), https://www.fidh.org/International-Federation-for-Human-Rights/asia/cambodia/cambod
ia-60-000-new-victims-of-govemment-land-grabbing-policy-since.
16.

See INT'L FED'N FOR HUMAN RIGHTS, CAMBODIA: DETERIORATING HUMAN RIGHTS

SITUATION CALLS FOR URGENT EU ACTION 5 (2014), available at https://www.fidh.org/lMG/pdf/

cambodia deterioratinghuman rights situationcallsforurgent eu action.pdf.
17. See Special Rapporteur, supra note 6, para. 11.
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for policy change, there has been and continues to be a lack of
transparency in the reporting of land concession deals by the
Government.18
In response to the widespread land-grabbing in Cambodia and its
adverse effects on human rights, a "group of individual and independent
Cambodian victims," through the help of an international lawyer, have
filed a Communication before the International Criminal Court (ICC) in
an effort to have the Office of the Prosecutor (OTP) initiate an
investigation.' 9 Garnering the support of over forty civil society
organizations from around the world,2 ° the Communication alleges that
the "Ruling Elite" has committed a widespread and systematic attack
against Cambodian civilians that amounts to the following crimes against
humanity: murder, forcible transfer, illegal imprisonment, other
21
inhumane acts, and persecution.
The remainder of this Article will focus exclusively on the allegation
of forcible transfer and will argue for ICC involvement in investigating
and prosecuting the parties responsible for the land-grabbing crisis in
Cambodia. Part II will trace the historical roots and identify the driving
forces of land-grabbing. Part III will examine the land ownership rights
given by the Cambodian government to individuals and to indigenous
communities within Cambodia, the legal framework and procedures
surrounding Cambodian land concession deals, and methods of redress
for Cambodian land right disputes. Part IV will discuss in part the ICC
and how the land concession crisis in Cambodia qualifies as a crime
against humanity, but will also argue for ICC involvement in Cambodia.
II. HISTORY OF LAND-GRABBING

Land-grabbing is not a phenomenon limited only to Cambodia, but
rather an international trend.22 What seems to be the recent globalization
18. See id. para. 87. Furthermore, official data that is reported by the Government is
incomplete and irregularly updated. See id. para. 83. Additionally, land concessions of 1000
hectares or less are not reported. See id. para. 87. Perhaps most notably, the Government does not
publicly disclose the revenue that is received as a result of land concessions. See id. para. 11.
19.

GLOBAL DILIGENCE, supra note 8, para. 1.

20.

Global Diligence, 40 NGOs From Around the World Urge ICC Prosecutorto Act on

ICC Cambodia Communication, GLOBAL DILIGENCE (Dec. 12, 2014), http://www.global

diligence.com/40-ngos-around-world-urge-icc-prosecutor-act-icc-cambodia-communication/.
21. GLOBAL DILIGENCE, supra note 8, para. 11. The Communication defines the "Ruling
Elite" as "senior members of the Royal Government of Cambodia ... senior members of State
security forces, and government-connected business leaders." Id. para. 3.
22. See Satumino M. Borras Jr. & Jennifer Franco, Towards a Broader View of the Politics
of Global Land Grab: Rethinking Land Issues, Reframining Resistance 2 (Initiatives in Critical
Agrarian Studies, Working Paper Series No. 001, 2010).
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of land-grabbing is merely the repetition of history-in fact, landgrabbing finds its roots in 19th century European colonialism. 23 But
rather than wealthy European nations taking the land of developing
nations unilaterally by force, today we see more land concession deals
being initiated by domestic governments offering to concede the land
within its own borders. 24 However, in the instances where transnational
corporations and foreign governments are the driving forces behind land
concession deals, they are done in close partnership or collusion with
domestic governments. 25 Furthermore, today's land concession deals
differ from historical land-grabbing in that they are larger in scale
and
26
emphasize the exportation of staple crops rather than cash crops.
In leading today's land-grabbing charge, many domestic governments
are encouraging both domestic and transnational companies to enter into
land concession deals for the purpose of producing and exporting food,
feed, and fuel internationally. 27 This purpose is driven by the convergence
of multiple global crises-food, energy, environmental, and financial.2 8
Governments that abound in financial wealth but lack natural resources
are turning to nations that are rich in natural resources but lack financial
wealth in order to secure their own food and energy resources to sustain
their populations into the future. 29 As such, one of the main crises
driving
30
security.
food
from
stems
phenomenon
the global land-grab
In 2008, food prices reached an all-time high that had not been seen
since the 1970s. 3 1 The increase in prices of food staples caused riots to
erupt, particularly in developing, food-exporting nations where civilians
already spent the vast majority of their incomes on food.32 In an attempt
to combat the riots that were occurring at home and provide food for their
people, many developing nations implemented bans on food
exportation. 33 As a result, many food-importing
nations experienced
34
shortages.
food
and
prices
rising food
In responding to their own food security issues, food-importing
23.
24.
25.
26.
27.

Kugelman, supra note 9, at 3.
Id. at 4.
Borras Jr. & Franco, supra note 22, at 4.
Kugelman, supra note 9, at 4.
See SATURNINO M. BoRRAS JR. & JENNIFER C. FRANCO, POLITICAL DYNAMICS OF LAND-

GRABBING INSOUTHEAST ASIA: UNDERSTANDING EUROPE'S ROLE 5 (Kathy Cumming ed., 2011),

available at https://www.tni.org/files/download/Political%20Dynamics%20of/o20Land-grabbin
g%2Oin%20Southeast%2OAsia.pdf.
28.

Borras Jr. & Franco, supra note 22, at 4.

29.
30.
31.
32.
33.
34.

Id. at 4.
Kugelman, supra note 9, at 2.
Id.
Id.
Id.
See id.
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nations began to seek land in developing countries so that they could
avoid food supply shortages by producing their own food overseas,
harvesting it, and shipping it back home for consumption. 35 The response
of developing nations was a positive one-they welcomed the investment
of foreign capital hoping that it would boost the local economy, provide
employment, and promote infrastructure. 36 However, it should be noted
that not all from developing nations have welcomed land concession
deals with open arms - some groups have outright 37opposed them due to
differing social classes and ideological viewpoints.
III. CURRENT LEGAL FRAMEWORK IN CAMBODIA

Land rights, and the legal framework that provides for them, can be a
complicated issue in Cambodia. This mostly stems from the evolution of
Cambodia's statehood. 38 From 1975-1979, the communist Khmer Rouge
regime abolished private land rights and as a result, many legal
documents pertaining to land rights were lost or destroyed. 39 The effects
of this on private land ownership are still being felt today; many
Cambodians lack legal documentation like land titles that certify the full
recognition of their land rights.40 In response to this issue, the
Government established the 2001 Land Law (Land42Law) 4 1 which creates
private ownership rights to immovable properties.
A. Land Ownership Rightsfor Individuals
In particular, Chapter Four of the Land Law recognizes the right to
request a definitive title of ownership for people who have peacefully and
incontestably possessed private land for no less than five years before the
commencement of the Land Law.43 To help facilitate the conversion of
mere possession rights to full ownership rights, the Government has
created sporadic and systematic titling programs, in addition to
implementing new policies and regulations. 44 However, despite what
35.
36.
37.
38.

Id. at2-3.
Id. at 3.
Borras Jr. & Franco, supra note 22, at 5.
See Arsenault, supra note 9.

39.

See id.

40. Special Rapporteur, supra note 6, para. 49.
41. See id.
42. Land Law, NS/RKM/0801/14, art. [ (July 20, 2001), availableat http://world.moleg.
go.kr/fl/download/32372/6PSM7QGNMAIOJNOI T4J9 [hereinafter Land Law].
43. Id. art. 30.
44. Special Rapporteur, supra note 6, para. 50. Agencies that are involved include: the
Ministry of Land Management, Urban Planning and Construction, the World Bank, the
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seems to be the progressive nature of the Government's efforts to aid
civilians in obtaining land titles, there is evidence of systematic exclusion
from these programs for those civilians who are most vulnerable and in
need of land titling.45 For instance, civil society organizations claim the
Land Management and Administration Program, a Cambodian landtitling program, denies titling to areas that are "likely to be disputed" and
are of "unclear status"--ultimately resulting in a lack of titling for
civilians who live on land that has already been conceded, or on land that
is being sought after by potential investors for possible land concession
deals.46 Additional concerns surrounding titling programs allege that they
are mired with corruption and are frequently inaccessible because of
47
considerable required fees that are both official and unofficial in nature.
Consequently, because of the holes in the sporadic and systematic titling
programs, the Government has conceded increasing amounts of land,
follow are justified due
claiming that the violent and forced evictions that
48
documentation.
or
titling
proper
of
lack
the
to
B. Land Ownership Rights for Indigenous Communities
Additionally, violent and forced evictions resulting from land
concession deals are affecting indigenous communities in Cambodia,
49
despite the legal protections afforded to them under the Land Law.
Chapter Three of the Land Law grants to indigenous communities the
right to collective ownership of their lands, including residential and
agricultural land, regardless of whether the land is being currently
cultivated or if it is being reserved for shifting agriculture. 50 Furthermore,
Article 23 provides that until an indigenous community is recognized as
one under Cambodian law, any currently existing indigenous community
has the right to manage their community and immovable property
according to their customs. 5' To be recognized as an indigenous
community, one would have to register with the Ministry of Interior; once
52
a community is registered it can then apply for a collective land title.
Government of Germany, the Government of Finland, the Government of Canada, the
Government of Denmark, and the European commission. Id.
45. Id. para. 143. See also FIDH & ADHOC, Joint Submission to the Universal Period
Review of Cambodia, para. 4 (June 2013), available at https://www.fidh.org/IMG/pdf/fidh
adhocuprsubmission- 1.pdf.
46. Special Rapporteur, supra note 6, para. 143.
47. Id. para. 144.
48. Id. para. 145.
49. See Ian G. Baird, 'IndigenousPeoples'andLand: Comparing Communal Land Titling
and Its Implications in Cambodia and Laos, 54 ASIA PACIFIC VIEWPOINT 269, 272 (2013).
50. Land Law, NS/RKM/0801/14, arts. 25-26 (July 20, 2001).
51. Id. art. 23.

52.

Special Rapporteur, supra note 6, para. 52. In 2009, the Government implemented
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However, indigenous communities have still lost their lands as the result
of land concession deals, despite their efforts to obtain legal status and
receive collective land titles.5 3 In an effort to aid indigenous communities
in their pursuit of gaining collective land titles, the Government
implemented the Interministerial Circular in May 2011 for the purpose of
providing interim protective measures for registered indigenous
communities who are in the process of applying for and receiving their
collective land titles. 54 However, the Interministerial Circular has been
mostly ineffective due to a loophole that excludes land that the
Government has deemed is for investment or development before the
Circular came into effect in May 2011. 5 ' Furthermore, the 2010
Committee on Elimination of Racial Discrimination reported the
occurrence of land concession deals on indigenous lands "without full
consideration or exhaustion of5 procedures provided for, under the land
law and relevant sub-decrees."
C. Legal Frameworkand Proceduresfor Land Concessions
While the Land Law sets out private ownership rights for individuals
as well as indigenous communities, it also provides the legal framework
for land concessions. 57 Under Article 48, a land concession is "a legal
right established by a legal document under the discretion of the
competent authority, given to any natural person or legal entity or group
of persons to occupy a land and to exercise thereon the rights set forth by
this law."5 8 Land concessions are classified by the Government for two
purposes--economic or social. 59 Land concessions that are for an
economic purpose allow the occupiers of the land to clear it for "industrial
agricultural exploitation of land" in Cambodia. 60 Additionally, under the
Land Law, land concessions do not create ownership rights, but merely
procedures to aid indigenous communities in registering and receiving their collective land titles.
Id.
53. Id. para. 54.
54. Id. para. 123.
55. Id. para. 124.
56. Comm. on the Elimination of Racial Discrimination, Rep. on its 76th Sess., Feb. 15Mar. 12, 2010, para. 16, U.N. Doc. CERD/CIKHM/CO/8-13 (Mar. 16, 2010). Additionally, the
2011 Committee on the Rights of the Child expressed concern for Cambodian civilians,
particularly for the urban poor, small-scale farmers and indigenous communities, that they
continue to be pushed off their land as a result of land-grabbing and forced evictions that are
executed by people in positions of power. Comm. on the Rights of the Child, Rep. on its 57th
Sess., May 30-Junel7, 2011, para. 61, U.N. Doc. CRC/C/KHM/CO/2 (June 20, 2011).
57.

Land Law, NS/RKM/0801/14, ch. 5 (July 20, 2001).

58. Id. art. 48.
59., Id. art. 49. Land concessions for economic purposes may only be granted by the
Ministry of Agriculture, Forestry and Fisheries. Special Rapporteur, supra note 6, para. 26.
60. Land Law, NS/RKM/0801/14, art. 49 (July 20, 2001).
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usage rights for the term fixed by the concession contract. 6 ' The
maximum term set by the Land Law for land concessions is ninety-nine
years. 62 And the maximum land area that can be granted per land
concession is 10,000 hectares. 63 It should be noted that despite the 10,000
hectare maximum, there is evidence that shows concessionaires have
circumvented this limitation by obtaining separate but adjoining
concessions and using them for similar purposes64 Furthermore, under
Article 58, land concessions may only be given on lands that are privately
owned by the State. 65 Notably, the Government owns between 75-80%
of land in Cambodia under the status of "state land." 66
Additionally, in 2005, the Government implemented the Sub-Decree
on Economic Land Concessions, which establishes and regulates the
procedures and legal framework surrounding the granting and
management of economic land concessions. 67 The criteria set out by the
2005 Sub-Decree requires that land concessions should only be granted
when the following conditions have been met:
the land has been registered and classified as state private land; a
land use plan has been adopted by the provincial or municipal state
land management committee, and the proposed land use is
consistent with the plan; environmental and social impact
assessments have been completed with respect to the land use and
development plan; there are solutions for resettlement issues, in
accordance with the existing legal framework and procedures;
there shall be no involuntary resettlement by lawful land holders
and access to private land shall be respected; and public
consultations have been conducted with territorial authorities and
local residents relating to the concession proposal.68
The 2005 Sub-Decree on Economic Land Concessions also
implemented a mandate to review pre-existing land concession deals for
the purpose of recording their existence and monitoring their compliance
69
with the provisions of the 2001 Land Law and relevant sub-decrees.

61.
62.
63.
64.
65.
66.
67.
68.
69.

Id art. 52.
Id.art. 61.
Id.art. 59.
Special Rapporteur, supra note 6, para. 97.
Land Law, NS/RKM/0801/14, art. 58 (July20, 2001).
Neef et al., supra note 7, at 1086.
Special Rapporteur, supra note 6, para. 22.
Id. para. 26.
See id.para. 27.
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D. Methods of Redressfor Land Right Disputes
For land right disputes in Cambodia, there are five formal methods of
redress: the Commune Councils, the Administrative Committees, the
Cadastral Commission, the National Authority for Land Conflict
Resolution, and the Cambodian court system. 70 The Commune Councils
are able to reconcile differences of opinion between commune citizens
71
but are unable to make decisions regarding land disputes.
Administrative committees are the first instance of formal redress in cases
where disputes arise during the process of registering land but have no
power to issue any decision; administrative committees
may only assist
72
disputing parties with resolving their conflicts.
If the administrative committee is unable to resolve the land dispute,
the case is forwarded to the Cadastral Commission. 73 The Cadastral
Commission is also responsible for land disputes that occur outside areas
adjudicated for systematic land registration.74 The Cadastral Commission
is divided into national, provincial, and district/khan divisions; the
district/khan division only has the power to support reconciliation but not
to render decisions, in cases where an agreement cannot be reached, the
case will be referred to the provincial division. 75 The provincial division
possesses the power to issue decisions, but if a case remains unresolved
it is forwarded to the national division. 76 The National Cadastral
Commission has the power to issue decisions, and unhappy parties can
appeal the decision within 30 days by complaining to the court. 77 It
should be noted that the Cadastral Commission does not possess
jurisdiction over disputes regarding registered land, those disputes must
be heard directly by the court.78
The National Authority on Land Dispute Resolution was established
by a royal decree in 2006. 79 While it has authority to hear cases "beyond
the competence of the National Cadastral Commission" and hear
"complaints from everywhere involving land disputes," the National
Authority on Land Dispute Resolution does not have a distinct place
within the Cambodian legal framework for land dispute resolution. 80 As
such, it is unclear how many cases the National Authority on Land
70.

Id. para. 55.

71.

Id.

72.

Id. para. 56.

73.

Id.

74.
75.
76.

Id. para. 57.
Id.
Id.

77.

Id.

78.
79.
80.

Id. para. 58.
Id. para. 59.
Id.
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Dispute Resolution has heard and decided. 8 1
Lastly, the Cambodian court system is recognized as one of three
separate powers by the Constitution of Cambodia, but it should be noted
that in practice, the executive branch blurs the lines of separation and
autonomy by supplying the judicial branch with resources or by
appointing various judges to the bench.8 2 It should also be noted that the
judicial system has unduly criminalized those individuals and
communities who chose to exercise their land rights; similarly, human
rights defenders are targeted for exercising their right to freedom of
83
expression and assembly in protesting land right violations.

IV. THE INTERNATIONAL CRIMINAL COURT
Originally signed in 1998 and brought into force in 2002 under the
Rome Statute, the International Criminal Court (ICC) is a permanent
institution with the authority to exercise jurisdiction over individuals for
the most serious crimes of international concern. 84 That jurisdiction is
limited to: the crime of genocide, crimes against humanity, war crimes,
and the crime of aggression. 5 Additionally, the jurisdiction of the ICC is
limited both spatially and temporally; the ICC is limited to prosecuting
crimes that are committed on the territory of a State, 86 and only those
crimes which occur after that State becomes a party to the Rome Statute
and the Rome Statute comes into force in that State. 8 7 In the case of
Cambodia, the Rome Statute was signed on October 23, 2000 and came
into force on July 1, 2002.88
On October 7, 2014, a Communication was filed with the ICC
requesting that a preliminary examination be initiated in Cambodia; the
Communication alleged that members of the Cambodian government and
others committed crimes against humanity under article 5 of the Rome
Statute as a result of the pervasive and systematic land-grabbing that had
been executed against the Cambodian people. 89 The remainder of Part IV
81. Id.
82. Id. para. 181.
83. Id. para. 182. See also FIDH & ADHOC, supra note 45, para. 33.
84. Int'l Criminal Court [ICC], Rome Statute of the International CriminalCourt, art. 1,
ICC-PIDS-LT-01-002/1 lEng (2011), availableat http://www.icc-cpi.int/nr/rdonlyres/ea9aeff75752-4f84-be94-0a655eb3Oe 16/0/romestatute-english.pdf [hereinafter Rome Statute].
85. Id. art. 5.
86. Id. art. 12(2)(a).
87. Id. art. 11(2).
88.

Int'l Fed'n for Human Rights, Implementation of the Rome State in Cambodian Law,

at 7, n0J443/2 (Mar. 2006).
89. Int'l Fed'n for Human Rights, Cambodia: ICC PreliminaryExamination Requested
into Crimes Stemming from Mass Land Grabbing, FIDH (Oct. 7, 2014), https://www.fidh.org/
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of this Article will address the legal procedure behind the initiation of an
investigation by the ICC, the elements of the crime against humanity of
forcible transfer, how land-grabbing in Cambodia satisfies the elements
of a crime against humanity of forcible transfer, and finally, will argue
why the ICC should initiate an investigation in this case and ultimately
prosecute those parties determined to be responsible.
A. Legal Procedurefor InitiatingICC Investigations
For the ICC to exercise its jurisdiction over an Article 5 enumerated
crime, the crime must be reported to the Office of the Prosecutor (OTP)
by a State Party or by the U.N. Security Council, or it must be a situation
where the OTP has initiated an investigation of the crime pursuant to
Article 15.90 Under Article 15, the OTP has the authority to initiate
preliminary investigations proprio motu, or by one's own volition, based
off information the OTP has received regarding crimes within the
jurisdiction of the ICC. 9 1 After analyzing the seriousness of the
information received and requesting any additional information that the
OTP deems necessary, if the OTP concludes that there is a reasonable
basis to proceed with a full investigation, the OTP shall request
authorization to conduct such an investigation from the Pre-Trial
Chamber. 92 If the Pre-Trial Chamber agrees with the OTP that there exists
a reasonable basis to conduct an investigation and that the case falls
within the jurisdiction of the ICC, then the Pre-Trial Chamber will
authorize a full investigation to be conducted. 93 By having the Pre-Trial
Chamber review each case submitted by the OTP for a reasonable basis
to proceed, the power of the OTP to initiate an investigation and trigger
the jurisdiction of the ICC is limited and helps to 94maintain the credibility
of the ICC in its investigations and prosecutions.
During the preliminary investigation, the OTP shall consider the
factors set out in Article 53, paragraph l(a) through (1)(c) of the Rome
Statute in determining whether there is a reasonable basis to proceed with
a full investigation. 95 The factors the OTP shall consider are the
1MG/articlePDF/article_al 6176.pdf.
90. Rome Statute, supra note 84, art. 13.
91. Id. art. 15(1).
92. Id. art. 15(2)-(3).
93. Id. art. 15(4).
94. Int'l Criminal Court [ICC], Pre-Trial Chamber II, Decision Pursuantto Article 15 of
the Rome Statute on the Authorization of an Investigation into the Situation in the Republic of
Kenya, para. 18, ICC-01/09 (Mar. 31, 2010), available at http://www.icc-cpi.int/iccdocs/
doc/doc854562.pdf.
95. Int'l Criminal Court [ICC], Rules of Procedure and Evidence, at rule 48, ICC-ASO/I/3

(Sept. 2002), available at http://www.icc-cpi.int/en-menus/icc/legal%20texts%20and%2Otools/
official%20joumal/Documents/RulesProcedureEvidenceEng.pdf.
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following: (a) whether there is a reasonable basis to believe that a crime
has been or is being committed within the jurisdiction of the ICC, (b)
whether the case would be admissible under Article 17 of the Rome
Statute, and (c) whether there are substantial reasons to believe that a full
investigation would not serve the interests of justice taking into
96
consideration the gravity of the crime and the interests of the victims.
Under Article 17, a case is admissible in the ICC if it has not or is not
being investigated or prosecuted by the State which has jurisdiction over
it, and if the case is of a sufficient gravity that would justify action by the
ICC. 97 The gravity analysis undertaken requires an analysis of the scale
of the alleged crime, the nature and manner of commission of the alleged
crime, the impact of the alleged crime on victims, as well as the
circumstances that existed at
qualitative dimension of any aggravating
98
the time of the commission of the crime.
In reviewing the decision of the OTP that a reasonable basis exists to
proceed with a full investigation, the Pre-Trial Chamber will review the
information provided by the OTP with the consideration that the case is
in a preliminary stage-as such, the Pre-Trial Chamber does not expect
the information
provided by the OTP to be "comprehensive" or
"conclusive." 99 However, the Pre-Trial Chamber must be able to
conclude that there exists a reasonable or sensible justification to believe
that a crime falling under the jurisdiction of the ICC has been committed
or is in the process of being committed. 100 Additionally, the Pre-Trial
whether the case
Chamber must review the OTP's conclusion in deciding
0
is admissible under Article 17 of the Rome Statute.' 1
B. Elements of Crime Against Humanity of Forcible Transfer
While the crime against humanity of forcible transfer is just one
subsection of the enumerated crimes against humanity, the ICC has set
precedent regarding the elements of all listed crimes against humanity
through the decision of Pre-Trial Chamber II regarding the situation in
the republic of Kenya.' 0 2 In that case, the Pre-Trial Chamber looked to
Article 7(1) and 7(2)(a) of the Rome Statute in determining the following
elements of a crime against humanity: "(i) an attack directed against any
civilian population, (ii) a State or organizational policy, (iii) the
96. Rome Statute, supra note 84, art. 53(1)
97. See id. art. 17.
98. See Int'l Criminal Court, supra note 94,
99.

188.

See Morten Bergsmo & Pieter Kruger, Article 53, in COMMENTARY ON THE ROME

STATUTE OF THE INTERNATIONAL CRIMINAL COURT: OBSERVERS' NOTES, ARTICLE BY ARTICLE

1069 (Otto Triffierer ed., 2d ed. 2008).
100. Int'l Criminal Court, supra note 94, para. 35.
101. Id. para. 69.
102. See generally id.

Published by UF Law Scholarship Repository, 2015

13

Florida Journal of International Law, Vol. 27, Iss. 3 [2015], Art. 4
FLORIDA JOURNAL OFINTERNATIONAL LAW

[Vol. 27

widespread or systematic nature of the attack, (iv) a nexus between the
10 3
individual act and the attack, and (v) knowledge of the attack."'
Furthermore, Pre-Trial Chamber II and the ICC has written additional
extrapolates the meaning of the elements of a crime against
material that
10 4
humanity.

Regarding the first element, the ICC has interpreted the meaning of
the term "attack" to be not only "military attacks" but any "course of
conduct involving the multiple commission of acts." 10 5 The phrase
"directed against any civilian population" has been interpreted to mean
any group that is distinguished by nationality, ethnicity, or other
distinguishing features.' 06 To prove this element, the Prosecutor must
present evidence that shows that the attack was directed toward the whole
10 7
civilian population and not just toward arbitrarily selected individuals.
Additionally, the term "directed" implies a degree of planning or
direction that the attack must include,' 0 but there is no requirement that
the plan0 9or direction be the result of a discriminatory or official state
policy.

1

Regarding the second element of a "state or organizational policy,"
the ICC requires that a state or organization actively promote or
encourage the attack directed against the civilian population." I0 The
policy can be in the form of an attack with civilians as its object, but it
can also be in the form of a state or organization's deliberate failure to
respond in a given circumstance-but such a policy cannot be proven
only by the absence of state or organizational action.' l1 The policy need
not be explicitly stated, but it must be thoroughly organized and follow11 a2
regular pattern, and it must involve public or private resources.
103. Id. para. 79.
104. See generally Int'l Criminal Court, supra note 94. The Pre-Trial Chamber regarding
the situation in the Republic of Kenya did not extrapolate on the fifth element of "knowledge of
the attack," as there was no identifiable suspect presented before the ICC at that time. Id. para.
79. For the purposes of this Article, that element will not be addressed as a suspect has not been
specifically identified by the Communication submitted to the OTP. See generally Global
Diligence, supra note 8. However, it should be noted that the lack of an identified, specific suspect
has not prevented the Pre-trial Chamber from moving forward in a case and authorizing a full
investigation. See Int'l Criminal Court, supra note 94, at 83.
105. Int'l Criminal Court [ICC], Elements of Crimes, art. 7, para. 3, ICC-PIDS-LT-03002/1 lEng (2001), available at http://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-

45bf9de73d56/0/elementsofcrimeseng.pdf See also Int'l Criminal Court, supranote 94, para. 80.
106. Int'l Criminal Court, supra note 94, para. 81.
107.
108.

Id.
Darryl Robinson, Defining "Crimes Against Humanity" at the Rome Conference, 93

AM. J. INT'L L. 43, 48 (Jan. 1999).
109. Id. at 50.
110. Int'l Criminal Court, supra note 105, art. 7, para. 3.
111. Id. at 5 n.6.
112. Int'l Criminal Court, Pre-Trial Chamber I, Decision on the Confirmation of Charges,
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Additionally, the ICC has found that the element of "state or
organizational policy" will be satisfied by any attack which is planned,
directed, and organized, as opposed to spontaneous or isolated attacks of
violence.11 3 Furthermore, the ICC has held that the Pre-Trial Chamber
may refer to a list of factors in determining whether there was a policy to
commit an attack.' 14
For the third element of "the widespread or systematic nature of the
attack," the ICC has determined that element to apply disjunctively,
meaning that the attack must be either widespread or systematic, but does
not have to be both in order for the element to be satisfied. "' The
disjunctive "widespread" element is satisfied when the attack is largescale in nature and results in a multitude of victims. 1 16 As such, it is
possible for a "widespread" attack to be the cumulative effect of multiple
inhumane acts, or the single effect of an extraordinarily inhumane act." 7
Contrarily, an attack qualifies as "systematic" when there exists an
organized, violent nature to the attacks and it is improbable that those acts
occurred randomly.118
Regarding the fourth element of the "nexus between individual acts
and the attack," the ICC considers whether an act forms part of an attack
by looking at the nature, aims, and consequences of a particular act.11 9 In
para. 396, ICC-001/04-01/07-717 (Sept. 30, 2008), available at http://www.icc-cpi.int/iccdocs/
doc/doc571253.pdf See also Int'l Criminal Court, supra note 94, para. 84.
113. Int'l Criminal Court, supra note 112, para. 396. See also Int'l Criminal Court, supra
note 94, para. 84.
114. Int'l Criminal Court, supra note 94, para. 88. Those factors include:
the general historical circumstances and the overall political background against
which the criminal acts are set; the establishment and implementation of
autonomous political structures at any level of authority in a given territory; the
general content of a political programme, as it appears in the writings and
speeches of its authors; media propaganda; the establishment and
implementation of autonomous military structures; the mobilization of armed
forces; temporally and geographically repeated and co-ordinated military
offensives; links between the military hierarchy and the political structure and its
political programme; alterations to the 'ethnic' composition of populations;
discriminatory measures, whether administrative or other (banking restrictions,
laissez-passer,

. .

.); the scale of the acts of violence perpetrated - in particular,

murders and other physical acts of violence, arbitrary imprisonment,
deportations and expulsions or the destruction of non-military property, in
particular, sacral sites.
Id. para. 87.
115. See id. para. 94.
116. Id. para. 95.
117. Id.
118. Id. para. 96.
119. Id. para. 98.
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the case where acts are isolated and differ greatly from each other in their
nature, aims, and consequences, there will not exist a nexus connecting
those individual acts as part of a widespread or systematic attack. 12 1 In
those instances, the fourth element of the "nexus between individual acts
and the attack" would not be satisfied.
In addition to those elements established above for all crimes against
humanity, for the specific crime against humanity of forcible transfer, the
Prosecutor must prove that a state or organization "deported or forcible
transferred, without grounds permitted under international law, one or
more persons to another State or location, by expulsion or other coercive
acts."' 12 1 Notably, the term "forcibly" is not limited to the use of physical
force, but also includes the threat of force or coercion that causes fear of
violence or duress, as well as the taking advantage of a coercive
environment. 122 Additionally, those deported or forcibly transferred
persons must have been lawfully
present in the area they were deported
1 23
or forcibly transferred from.
C. Land-Grabbingin CambodiaSatisfies the Elements of the Crime
Against Humanity of Forcible Transfer
It is clear from the evidence presented to the OTP that the landgrabbing crisis taking place in Cambodia has been the result of a
widespread and systematic attack directed against the Cambodian civilian
population. Reportedly, 770,000 Cambodian civilians have been
forcefully evicted as a result of land-grabbing since 2000.124
Additionally, the use of military-style force 125 in multiple reported
incidents of land-grabbing qualifies the land-grabbing crisis in Cambodia
as an "attack."
Furthermore, the attack on Cambodian civilians was perpetrated by
the Royal Government of Cambodia as part of an unstated policy.
Evidence suggests that the Ruling Elite capitalized on the lack of land
tenure security and titling by conceding large portions of civilian land to
foreign investors. 126 While the 2001 Land Law offered land ownership
rights to both individuals and indigenous communities, evidence supports
the proposition that the Government systematically excluded individuals
and indigenous communities from receiving their ownership rights by

120.

Id.

121.

Id. art. 7(l)(d)(1).

122.

Int'l Criminal Court, supra note 105, at 6 n.12.

123.

Id. art. 7(1)(d)(2).

124.
125.
126.

Global Diligence, supra note 8, para. 7.
Special Rapporteur, supra note 6, para. 158-59.
Global Diligence, supra note 8, para. 6.
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claiming that the land was in dispute or of an unclear status, 127 or was
reserved for investment purposes.' 28 Furthermore, the factors set out for
the Pre-Trial Chamber to determine whether a state policy exists, show
that the forced evictions in Cambodia are the result of a state policy; the
mobilization of armed forces, discriminatory measures, and the scale of
the acts of violence-in particular, deportations and expulsions or the
destruction of non-military property, indicate the existence of a state
policy. 129 As proof of the scale of the state policy executed by the
Government, over six percent of Cambodia's total population has been
forced out of their homes
and forcibly transferred to other areas as a result
30
of land-grabbing. 1
There is also evidence to suggest that this attack executed by the
Government is of both a widespread and systematic nature. The attack
qualifies as widespread in that the attacks are the result of the cumulative
effect of multiple forced evictions on a vast multitude of victims,' 31 as
indicated by the purported 770,000 victims currently accounted for.
Additionally, the land-grabbing executed by the Government qualifies as
a systematic attack due to the organized, violent nature of the attacks; it
is improbable that those acts occurred randomly. 132 Multiple, violent
forced evictions have been reported to have been executed by the hands
of armed state personnel; it is highly unlikely that these forced evictions
have been random, unconnected events that were not planned and ordered
by the executing Government, especially considering that after many
forced evictions, the disputed land was conceded by the Government in
large land concession deals. Along the same lines, the forced evictions as
a result of land-grabbing are not individual acts, but are connected by a
nexus to form an actual attack on the Cambodian civilian population.
Evidence of the systematic exclusion from land titling programs and the
military style execution of the forced evictions lends support to this
element.
While the land-grabbing crisis in Cambodia satisfies all of the general
elements of crimes against humanity, there is room for discourse
regarding the specific elements of the crime against humanity of forcible
transfer. For instance, to prove the crime against humanity of forcible
transfer, the Prosecutor must show that those persons who were forcefully
evicted were lawfully present on their land at the time of eviction. In the
case of Cambodia, an unknown portion of those persons who were
evicted did not have full ownership rights, as they were excluded from
127. Special Rapporteur, supra note 6, para. 143.
128. Id. para. 124.
129. Int'l Criminal Court, supra note 94, para. 87.
130. Global Diligence, supra note 8, para. 7.
131. Int'l Criminal Court, supra note 94, para. 95.
132. Id. para. 96.
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titling programs or other protections of their rights. Therefore, the
Government would argue that their eviction was lawful. However, the
Communication submitted to the OTP by the Cambodian victims alleges
that of the 770,000 who were evicted, a significant portion were lawfully
present on their land at the time of their forced eviction. 133 Regardless of
what may appear to be conflicting and inconclusive evidence presented
to the OTP, at this point in the case, there exists a reasonable basis for the
OTP to move forward and initiate a full investigation in order to
determine just how many of those 770,000 persons were lawfully present
when they were forcefully evicted; thus, ultimately satisfying that
element of the crime against humanity of forcible transfer.
D. Arguingfor ICC Involvement in Cambodia
Considering that the situation in Cambodia arguably satisfies all the
elements of the crime of forcible transfer, the OTP should conclude that
there is a reasonable basis to believe that a crime was committed in
Cambodia such that the crime falls under the jurisdiction of the ICC.
Additionally, the case in Cambodia is admissible under Article 17
because there have been no relevant or genuine national criminal
investigations or proceedings relating to the crimes alleged in the
Communication submitted to the OTP. 134 Furthermore, this case is
admissible under Article 17 because there exists a sufficient gravity that
would justify action by the ICC-the mere scale alone, affecting
approximately 770,000 civilians, is enough to justify the gravity of the
the impact on the victims in losing their homes
case, let alone considering
35
and livelihoods.'
It should be noted that if the ICC were to investigate and prosecute
the crimes resulting from the land-grabbing crisis in Cambodia, a country
currently in peacetime, it would be a case of first impression for the
ICC. 136 However, crimes against humanity can occur during peacetime
or times of civil strife. 137 During the initial discussions of the Rome
Conference, the Committee of the Whole debated whether a crime against
humanity must be limited to acts occurring in armed conflicts of an
133. Global Diligence, supra note 8, para. 13.
134. Int'l Fed'n for Human Rights, supra note 1, at 8. It should be noted that there have
been criminal cases in the Extraordinary Chambers in the Courts of Cambodia regarding prior
crimes against humanity committed by the Khmer Regime against Cambodian civilians in the
1970s. Int'l Fed'n for Human Rights, Cambodia: Sentence of 2 former Khmer Rouge Leaders to
Life Imprisonment is Historic, FIDH (Aug. 7, 2014), https://www.fidh.org/IntemationalFederation-for-Human-Rights/asia/cambodia/eccc/I 5879-cambodia-sentence-of-2-former-khme
r-rouge-leaders-to-life-imprisonment-is.
135. See Rome Statute, supra note 84, art. 17.
136. Int'l Fed'n for Human Rights, supra note 1, at 7.
137. Darryl Robinson, supra note 108, at 46.
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international nature.1 38 Ultimately, in adopting the Rome Statute, the
Rome Conference eliminated the required connection between armed
conflicts and crimes against humanity.' 39 This elimination was essential
committed
for the ICC to be able to respond to crimes against humanity
40
populations.
civilian
own
their
against
by governments
Additionally, the ICC has previously investigated and prosecuted
crimes of forcible transfer in countries that were not at war. 141 In
particular, the ICC has investigated a case of forcible transfer in Kenya,
where from December 27, 2007 to February 28, 2008, approximately
350,000 people were displaced within the boundaries of Kenya as the
result of post-election violence following the 2007-2008 national
election. 142 The post-election violence stemmed from ethnic and political
parties forcefully evicting rival ethnic and political parties by mobilizing
and directing targeted attacks.143 Large numbers of Kenyan civilians were
forcefully evicted as a result of direct physical violence used against
them, as well as the burning of their homes and the destruction of their
property. 144 Notably, the Pre-Trial Chamber found no available
information to indicate that the targeted civilians and communities were
not lawfully present in the areas from which they were evicted, or that
such evictions were justified under international law.' 45 Furthermore, in
analyzing whether the case was admissible, the Pre-Trial Chamber
determined that the Republic of Kenya had not domestically prosecuted
any party for the forced evictions that occurred within its borders that
would have made up the main elements of the case the ICC would be
potentially prosecuting. 146 Additionally, the Pre-Trial Chamber analyzed
the gravity of the case pursuant to article 17 of the Rome Statute; the PreTrial Chamber determined that many aggravating circumstances existedmany Kenyan civilians lost their homes and suffered psychological
trauma, as well as there being a corresponding increase in the spread of
HIV/AIDS due to the forced evictions. 147 Considering all of the above,
the Pre-Trial Chamber authorized the initiation of a full investigation into
138. Phylilis Hwang, Defining Crimes Against Humanity in the Rome Statute of the
InternationalCriminalCourt, 22 FORDHAM INT'L L.J. 457, 495 (1998).

139. Id. at 501.
140. Robinson, supra note 108, at 46.
141. Int'l Fed'n for Human Rights, supra note 1, at 7. The ICC has prosecuted and
investigated cases in Darfur, the Democratic Republic of the Congo, and Kenya. Id.
142. Int'l Criminal Court, supra note 94, para. 157.
143. Id.
144. Id. para. 164.
145. Id. para. 165.
146. See id para. 183-85. The Republic of Kenya indicated a desire to establish a special
tribunal for prosecuting cases related to the post-election violence but the tribunal had not been
established at the time of the review and decision by the Pre-Trial Chamber. Id.
147. Id. para. 194-95.
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the forced evictions happening in Kenya.148 In comparison to Cambodia,
the case in Kenya serves to prove that the ICC has investigated cases of
forcible transfer occurring domestically during peacetime.
An additional reason for ICC involvement in the land-grabbing crisis
in Cambodia stems from the fact that domestic laws and methods of
redress are insufficient to handle the alleged crimes. The fact that the
Government has created loopholes to the laws and programs that should
be awarding civilians full ownership rights to their land shows that the
implementation and enforcement of Cambodian laws are insufficient in
protecting its civilians from the occurrence and effects of land concession
deals. Notably, scholars have attributed the land concession crisis to the
failure or inability of the Government in implementing relevant policies,
rather than a complete lack of policies in place to prevent forced evictions
and land concession deals.' 4 9 Additionally, the domestic methods of
redress for those Cambodians who wish to fight the land concession deals
are also insufficient. For many civilians, it is overwhelmingly difficult to
submit a complaint for consideration by one of the land dispute resolution
bodies; the process is time-consuming and procedurally burdensome, as
well as expensive to the complainant, with costs usually incurred for
transportation, lost wages, and legal assistance. 150 Furthermore, many
complainants report that the decisions made by the land dispute resolution
bodies are inconsistent, irregular, and subject to political corruption.15
For those Cambodian civilians who choose to fight the land
concession deals by peacefully exercising their right to freedom of
expression and assembly, they are increasingly subject to harassment,
abuse, and violence by the Government or private security. 152 Moreover,
the Government has made a practice of prosecuting the advocates of land
and housing rights under charges of criminal incitement, defamation, and
disinformation.153 For example, Main Sonando, an outspoken critic of the
Government's land-grabbing, was arrested after reporting on the radio
about the Communication sent to the OTP asking for the ICC 1 to
54
investigate and prosecute the situation as a crime against humanity.
The day following Mr. Sonando's radio broadcast, the Prime Minister of

148.

Id. at 83.

149. See Sokbunthoeun So & Kheang Un, Land Rights in Cambodia: How Neopatrimonial
PoliticsRestricts Land Policy Reform, 84 PAC. AFF. 289 (2011).
150. Special Rapporteur, supra note 6, para. 177.
151. Id.
152. FIDH & ADHOC, supra note 45, para. 32.
153. Id. para. 33.
154.

FIDH, LAND AND ENVIRONMENTAL RIGHTS DEFENDERS IN DANGER: AN OVERVIEW OF

RECENT CASES 12 (Dec. 2013), available at https://www.fidh.org/lntemational-Federation-forHuman-Rights/human-rights-defenders/intemationa-and-regiona-prtection-of-human-rightsdefenders/ 14326-1and-and-environmental-rights-defenders-in-danger-a-compilation-of-recent.
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Cambodia personally called for his arrest on national television. 155 Mr.
Sonando was sentenced to a five year suspended prison term with eight
months served for the instigation of crime, obstruction of public officials,
interference in discharge of public duties among other
and unlawful
56
things. 1

Similar to domestic methods of redress, international methods of
redress have also been insufficient to remedy the crimes of forcible
transfer that have occurred in Cambodia since 2002. In 2009, the
Universal Periodic Review made 91 recommendations to the Cambodian
Government for improvement of human rights, nine of which involved
land, housing, and natural resource rights, and all of which the
Cambodian Government accepted and committed to implementing. 157 In
2013, the Universal Periodic review found Cambodia to have largely
failed in its implementation of the recommendations. 5 8 For example, the
Government did improve somewhat in its issuance of land titles and the
passage of a moratorium on new economic land concessions, but the
implementation of these recommendations has been inconsistent. 159 Not
surprisingly, despite the sporadic implementation of recommendations,
land concessions and forced evictions have continued. 160 Furthermore,
almost all of the economic land concessions granted after the moratorium
was passed were in protected areas where indigenous communities
resided. 16 1 It should be noted that on January 16, 2014 the Parliament of
the European Union similarly urged that Cambodia cease land
concessions and implement a moratorium on forced evictions until
greater transparency and accountable legal framework can be
established.' 62 However, evidence suggests that in the first three months
of 2014, approximately 20,000 Cambodian63 civilians were forcefully
evicted as a result of land concession deals.1
Additionally, in December 2009, the United Nations published its
eviction guidelines that provided the baseline standard for the relocation
of civilians resulting from land concession deals. 164 The guidelines
155.

Id.

156.
157.

Id.
FIDH & ADHOC, supra note 45, para. 2.

158.
159.

Id.
Id.

160. Id. paras. 2, 16.
161. Id. para. 17.
162. European Parliament resolution of 16 Jan. 2014 on the situation of rights defenders and
opposition activists in Cambodia and Laos, (2014/2515(RSP)), para. 12, availableat http://www.
europari.europa.eu/document/activities/cont/201401/20140122ATT78068/20140122ATT78068
EN.pdf.

163.
164.

See Global Diligence, supra note 8, para. 7.
U.N. Office of the High Commissioner for Human Rights, Cambodia Office, United

Nations Commentary and Guidelines on Eviction and Resettlement, at 5 (Dec. 2009), available at
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recommended that states explore all possible alternatives to evictions and
ensure full consultation and participation of affected communities
throughout the entire process, as well as to provide adequate
65
compensation and restitution for those who are relocated or lose land.1
Despite the publication of the guidelines in Cambodia, forced, systematic
evictions are still occurring.
Therefore, the evidence shows that both the domestic and
international methods of combatting the land concession crisis and
resulting forced evictions in Cambodia have been insufficient.
Considering that the situation in Cambodia satisfies all the elements of
the crime against humanity of forcible transfer to such a degree that there
is a reasonable basis to believe that the crime has been committed, and
considering that the case would be admissible under Article 17 of the
Rome Statute, the OTP should request a full investigation to be initiated
and proceed with prosecuting this case as a crime against humanity. It
should be noted that by doing so, the ICC would not be opening the
floodgates for all cases of forcible evictions or transfers of civilians, as
not all evictions are part of a widespread and systematic attack
such that
66
it would rise to the level of being a crime against humanity.'
V. CONCLUSIONS

Land-grabbing is not only affecting those civilians in Cambodia, but
in recent years has become a global human rights issue affecting many
people in poor, developing countries. 167 If the ICC decides to move
forward in investigating and prosecuting this case, the ripple effects
would extend beyond just bringing justice to almost three-quarter of a
million victims in
Cambodia. By taking this case, the ICC would set a precedent for its
involvement in other areas of the world, where widespread, systematic
land-grabbing is resulting in the forced eviction of civilians from their
land. Additionally, for those foreign investors involved in land
concession deals, ICC involvement would encourage greater diligence in
ensuring that human rights are protected in the nation of investment
throughout the land concession term. For those who cannot protect
themselves, and for those who are not protected by their own government,
the involvement of the ICC can secure peace, land rights, and a place to
call home.
http://cambiodia.ohchr.orgWebDOCs/DocPublications/EvictionsGuidelines/EvictionGuidelinesEN.pdf.
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